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ADMINISTRATION BOND—sgcuRririks THEREON. 


A cause of action against the sureties upon the bond of an admin- 
strator, arising from a breach of the condition of the bond, cannot 
de united in the same complaint with a cause of action against the 
administrator arising from acts of the deceased intestate in fraudu- 
ently disposing of his property. This is an improper joinder of 
aeveral causes of action against different parties in the same com- 
plaint. Howse vs. Moody, Howard, ef al............esse000 soee 

ADMINISTRATOR— 

A sheriff is not, by virtue of his office, the admintstrator of a de- 
ceased person, and can do no act to bind the estate as administrator 
#ntil empowered so to act by the probate court; anda judgment 
entered against a “sheriff as administrator ez officio,’ who is not 
empowered so to act by the order of the probate court, cannot bind 
the estate. See Thomp. Dig., 198-9; Chap. 157, Laws 1848, Sec. 3. 
The proper evidence that one is an administrator is the letters of 
administration, or a certified eopy of the order directing the sheriff 
to act as such. Davis vs. Shuler. 

AGENT— 

The question at issue being whether an agreement made between 
ene who acted as an agent for plaintiff and an acceptor of a draft 
sued upon, whereby time was given to the acceptor, was authorized 
by the plaintiff or subsequently ratified by him, and whether there 
was a consideration for the agreement; and the court charged the 
jury, “If you find that the plaintiff did not authorize his agent to 
make the agreement, and that if the agent paid over the amounts 
{received under the agreement) on his own responsibility, it does not 
vind the plaintiff,’ which eharge was excepted to: Heid, That the 
charge was calculated toconfine the inquiry of the jury to too nar- 
row grounds; that one question was whether the alleged agreement 
was binding upon the plaintiff, and if the jury should find that the 
plaintiff did not authorize the making of the agreement, but that he 
geecived a benefit therefrom and knowingly acquiesced in it after 
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it was made, he was equally bound by it as though he had originally 
authorized it. Fridenburg vs Robinson 

A mere agent of the owner of land cannot maintain in his own 
name-a suit to enjoin the collection of taxes alleged to be illegally 
imposed upon the land. 

A bill in equity will not be sustained which seeks to enjoin the 
collection of a tax on the ground of mere irregularity in the assess- 
ment, or the excessiveness of the tax. 

In the absence of an express provision of the statute as to the 
mode of ascertaining the valuation of property for purposes of taxa- 
tion in 1869: Held, that it was competent for the Assessor to ascer- ° 
tain and assess the value by the exercise of his own judgment, and 
a valuation made by the tax-payer did not control. King vs. Gwynn, 

APPEAL— 

Where an appeal, taken under the statute before the Code, was 
dismissed for want of a bond, a new appeal may be taken under the 
Code at any time within two years after the entry of the judgment, 
if the judgment is of such character as authorizes an appeal to be 
taken from it within two years. Gensler & Silberstein vs. Florida 
R. R. Company.. 

Upon an appeal from 2 an n onder, ‘the ‘return ‘meet contain all the 
papers and records upon which the order was granted. 

Where the return made is not certified asa record, the Clerk 
merely certifying that the papers are true copies of the originals, 
the case will be stricken from the docket. Zinn, Aldrich & Co., vs. 


An appeal from the decision of the Circuit Court overruling a de- 
murrer to a replication, other issues in the record being undisposed 
of, in an action of ejectment, and no final judgment having been 
rendered: Held, That the appeal must be dismissed, as no appeal 
lies from such decision in an action at law. Dorman v3. Ritzwaller, 

Where the return upon an appeal from a judgment rendered upon 
the trial of an issue of law by the court does not disclose an excep- 
tion taken to the ruling of the court, either before or after judgment, 
the case cannot be reviewed upon appeal, according to the Code of 
Procedure, and the appeal will be dismissed. DuPont vs. Baker, 372 

Z. A. & Co.,in 1870, commenced suit by writ of attachment, and 
levied on the goods of D., defendant, and afterwards obtained judg- 
ment and issued execution. After the levy of the attachment, 8. & L. 
sued D. by summons and obtained judgment and issued execution 
thereon before judgment was obtained in the attachment suit. The 
attached property had been sold under an order of court, and the 
proceeds remained in the hands of the sheriff. The plaintiffs in 
each suit ruled the sheriff to show cause why the proceeds should 
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not be paid over to them, and the.court made one order under the 
title of both suits, denying the application of the attaching creditor, 
and directing the ‘sheriff to pay over the money to the plaintiffs, 
S. & L., after paying twenty dollars to the attorney of the sheriff 
for preparing his answer tothe rules. Z.A.&Co., the attaching 
creditors, appealed, and the cause appeared upon the docket entitled 
as of both suits, when 8. & L. moved to strike their names and their 
cause from the docket for the reason that they had not appealed, 
nor had the defendant appealed, and neither were willing that their 
suit should beon the docket: Held, That Z. A. & Co. had a right to 
appeal; that the use of the namegiof all the parties was proper un- 
der the form of the order, and that the position of 8. & L., as well 
as that of the defendant, was that of respondents in the appeal. 

In the above stated case the respondents insisted that the appel- 
lants, Z. A. & Co., were not entitled to the rule against the sheriff, 
because their judgment had been irregularly entered, and was taken 
without notice to the defendant therein or his attorneys : 

Held, That as the judgment purported to have been rendered by 
the court which had jurisdiction of the parties, and had not been set 
aside or reversed, the regularity of the plaintiff’s proceedings, or of 
the action of the courtin giving judgment, could not be inquired 
into in this proceeding. Zinn, et al. vs. Dzialynski, ef al... ....... 187 

Under chapter 521 of the Laws of Florida, an appeal lies to the 
Supreme Court, from an order of the Circuit Court refusing to set 
aside a verdict and grant a new trial. The provisions of the Code 
do not destroy the right of suchan appeal. Schultzvs. Pacific Insu- 
rance O60... +s Jc nh 006 tapdn bbsucceecstnanphsedebnetaeme ob 
* When a record returned on appeal contains in narrative form 
what purport to be the proceedings of the court on the trial, the 
instructions of the Judge to the jury, a motion for new trial, the 
order of the court denying the motion, exceptions thereto, and ex- 
ceptions to the rulings of the court upon receiving or rejecting 
testimony embodied in the statement of the testimony, all in the 
usual form of a case and exceptions, and all finally signed by the 
judge, it will be presumed that the case was regularly settled and 
the exceptions signed in pursuance of the rules of the court, unless 
the contrary appears by the return. Bowen vs. Darby 

In prosecuting appeals from judgments rendered in chancery 
causes, which were pending at the date of the passage of the Code, 
neither a case nor exceptions is necessary. The court will review 
the law and the facts upon the record in the same manner as it did 
under the practice anterier to the Code. The delay in filing the 
return in this case being attributable toa misapprehension of .the 
parties and failure of the judge to act, the appeal should not be dis- 
missed on account of the delay. Smith vs. Gibson........... e+e 918 
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The period of two years from the rendition of judgment is al 
lowed for taking an appeal. This period having elapsed without 
appeal, a party cannot regain his lost opportunity by an appeai 


from an unfavorable decision of a motion to set aside the judg- 


ment for irregularity. Fitzpatrick vs. Turner 
APPEALS FROM INJUNCTION ORDERS— 

Orders allowing injunctions and appointing receivers are sub- 
jects of appeal to the Supreme Court, according to the statutes of 
this State. Cunningham vs. Tucker, ef al..............2.2000005 

APPEAL—See Title Implied undertaking to make title to land. 
APPEAL FROM JUDGMENT— 

For the purpose of review upon appeal from a judgment, the 
record must contain exceptions sigued by the judge who presided 
at the trial, and the appellate court will dismiss an appeal unless 
the exceptions were duly signed. A case merely stated and signed 
by counsel will not be examined. This has been repeatedly held 
by this court before and since the adoption of the Code. The law 
does not authorize this court to reverse a judgment upon the mere 
statement of counsel. Malley vs. Ingersoll & Watlington 

APPELLANT FAILING TO GIVE BOND— 

The appellant failing to give a bond as required by Section 277 
of the Code of Procedure, the appeal is effectual for no purpose, and 
it will be dismissed upon motion. tank vs. Mayor and Coun- 
cil of the city of Fernandina 

ASSESSMENT BY COUNTY COMMISSIONERS— 

A statute giving a remedy for an “ idlegjai assessment” embraces 
those assessments only in which there is error in matters of law. 
The judgment of the County Commissioners upon a complaint for 
the abatement of a tax is a judicial act, in which the exercise of 
their discretion in fixing values cannot be revised by any other tri- 
bunal. Shear vs. County Commissioners of Columbia. 


ASSESSMENT, EFFECT OF WHEN ILLEGAL— 

Where, in a statute changing and regulating the method of assess- 
ment of taxes, there is a general repeal of all laws relating to assess 
ment, it does not repeal a law prescribing @ remedy for an illegal as- 
sessment. Section 4 of Chapter 151 of the Laws of Florida is not 


_- 


repealed by Section 79 of Chapter 1713 of the Laws of Florida. Idid. i46 


ATTACHMENT— . 

Z. A. & Co., in 1870, commenced suit by writ of attachment, 
and levied on the goods of D., defendant, and afterwards obtaineé 
judgment and issued execution. After the levy of the attachment, 
8. & L. sued D. by summons and obtained judgment and issued 
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execution thereon before judgment was obtained in the attachment 
suit. The attached property had been sold under an order of court, 
and the proceeds remained in the hands of the sheriff. The plain- 
tiffs in each suit ruled the sheriff to show cause why the proceeds 
should not be paid over to them, and the court made one order un- 
der the title of both suits, denying the application of the attaching 
ereditor, and directing the sheriff to pay over the money to the 
plaintiffs, 8. & L., after paying twenty dollars to the attorney of the 
sheriff for preparing his answer to the rules. Z. A. & Co., the at- 
taching creditors, appealed, and the cause appeared upon the docket 
entitled as of both suits, when 8. & L. moved to strike their names 
and their cause from the docket for the reason that they had not 
appealed, nor had the defendant appealed, and neither were willing 
that their suit should be on the docket: Held, That Z. A. & Co. had 
a right to appeal; that the use of the names of all the parties was 
proper under the form of the order, and that the position of 8. & L., 
as well as that of the defendant, was that of respondents in the 
appeal. 

In the above stated case the respondents insisted that the ap- 
pellants, Z. A. & Co., were not entitled to the rule against the sheriff, 
because their judgment had been irregularly entered, and was ta- 
ken without notice to the defendant therein or his attorneys : Jed, 
That as the judgment purported to have been rendered by the court 
which had jurisdiction of the parties, and had not been set aside or 
reversed, the regularity of the plaintiff’s proceedings, or of the ac- 
tion of the court in giving judgment, could not be inquired into in 
this proceeding. 

In a suit commenced by attachment, under the lawof 1838, the 
levy of the attachment upon personal property gave to the plaintiff 
a specific lien upon the attached property to the amount of his de- 
mand, subject to pre-existing liens, and this lien was not divested 
or impaired by the subsequent recovery of a judgment by anoth- 
er party against the same defendant before judgment was obtained 
in the attachment suit: in such case the proceeds of the property 
attached should be first applied to satisfy the judgment in the at- 
tachment suit. The term “ pre-existing liens,” mentioned in the 
statute, refers to liens existing prior to the levy of the attachment, 
and not to any judgment which might be recovered before judgment 
had in the attachment suit. Zinn e¢ ai. vs. Dzialynski, e¢ al....... 187 

ATTACHMENT BOND— 

A bond executed by the plaintiff and two sureties upon the issu- 
ing of a writ of attachment, in double the amount of the debt or 
sum demanded, is “ good and sufficient” if approved by the clerk 
tesuing the same, though each of the sureties is not good for more 
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than one half the penalty of the bond, if both together are worth 
double the amount of the debt sued for. May and Sloan vs. 
Gamble. ......... bh eC ena P Sic he os Rima SESE oa oe te gsed ie 467 


ATTORNEYS BECOMING SURETIES— 


The rule prohibiting attorneys at law from becoming sureties in 
attachment, appeal, &c., does not prohibit them from executing 
bonds or undertakings as principals in behalf of parties. * Cunning- 
ST SE TIPU Ain aad, 0:0 alk de ghd 5B dies Rai ide-60'een a0 ees Sone 251 


ATTORNEY GENERAL. See title guo warrant. 
BARRATRY— 


It is a general rule, where barratry is excepted from the risks, that 
if the immediate cause of the loss is a peril insured against, it is no 
defense that the loss was remotely caused by the gross negligence 
of the agent of the insured notamounting to barratry. Schultz vs. 
ey). IE TY OPE PTET. PET EPPO Tee: 74 


BRIBERY— 


Section 7 of chapter 6 of “An Act to Provide for the Punish- 
ment of Crime and Proceedings in Criminal Cases,” provides that 
whoever corruptly gives, offers, or promises to any executive, leg- 
islative or judicial officer, after his election or appointment, either 
before or after he is qualified or has taken his seat, any gift or gra- 
tuity whatever, with intent to influence his act, vote, opinion, de- 
cision or judgment in any matter, question, cause, or proceeding 
which may be then pending, or may by law come or be brought be- 
fore him in his official capacity, shall be punished, &c. An indict- 
ment charging a corrupt offer to H., a member of the House of As- 
sembly of the State of Florida, and representing the county of 
Gadsden as one of the representatives thereof, need not in addition 
contain the words, “ the said Hill then and there being a legislative 
officer of the State of Florida,” or other words to that effect. 
That the party is a legislative officer is a necessary legal conclusion 
from the facts set up. The special matter of this whole fact (that 
he is a legislative officer) is set forth in the indictment with such 
certainty that the offence judicially appears to the court. This is 
sufficient. State of Florida vs. Pearce................06.00000-: 158 


CASUALTIES OF WAR— 


Where there is an express covenant in a lease to pay rent, the 
loss by thé lessee of the use of the premises by means of the casual- 
ties of war will not excuse the payment of the rent, unless such 
casualties be expressly provided againstin the lease. Coy vs. Dow- 
GRUP Cec cbcdeceeetenvesbebeee vscobabescesabeetebedsss cheese OA 
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CHARGE OF THE JUDGE TO THE JURY— 

Where the charge of a judge to a jury embraces several proposi- 
tions of law, or of law and fact, a general exception to the whole 
charge as erroneous is not a proper excepiion unless the whole seope 
of the charge is bad. A separate exception to each item of the 
charge objected to is contemplated by the rules. 

Even though it be shown that there has been a mistake in the 
directions of the court to the jury, or the charge not as specific as 
might be thought proper, yet if it be upon a point on which justice 

has been done, or the mistake or omission could not have produced 

, @ different verdict, a new trial will not be granted. May & Sloan 

CR. 0 6: 0.60050-c8aitecacignsgednnsebsbabseseensanns cocccee 
Where it is alleged that the Judge erred in refusing to give to 

the jury certain instructions prayed by defendant's counsel, and that 

the Judge charged the jury orally and not in writing upon certain 

points, the record of the case should show affirmatively that the al- 

leged facts so alleged to be erroneous transpired. The recital ina 

motion for a new trial of such grounds of the motion is not enough, 

and the Court will not consider the matter so presented. Dukes ys. 








ee IIE od isk tick d.6d & ddd edew saw eennes Serr ssaeataealan 
CIRCUIT COURT, SAME DAY APPOINTED FOR TWO 
COURTS— 


The Legislature appointed a term of the Circuit Court to be held 
on the same day in two counties in the same circuit: Held, that a 
term might be held in either county on the day designated. Brock 
WT cokacicnsincccnesetteséscnsebestrcseesness ovecsescccsce Mae 
COMMON CARRIERS— 


In a suit against « carrier of passengers upon a steamboat for 
the loss of baggage, the plaintiff claimed for the loss of a set of den- 
tist’s instruments and special damages in the loss of the profits and 
earnings which he might have made if the instruments had not been 
lost: Z/eld, upon demurrer, that such special damages could not be 
recovered, but only such damages as were contemplated or might 
reasonably be supposed to have entered into the contemplation of 
the parties to the contract of carriage. 

It is a question for the jury to determine what articles of prop- 
erty as to quantity, quality and value contained in a passenger’s 
trunk or valise, may be deemed baggage, (subject to the power of 
the court to correct any abuse ;) and it is improper for the judge to 
designate by name what articles may be included in the term dag- 
gage of a traveler. 

The goods contained in the trunk, &c., of an ordinary passen- 
ger, traveling upon a steamboat, are not the goods of a “shipper” 
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of freight or baggage within the meaning of the 69th section of an 
act of Congress, entitled “an act to provide for the better security of 
life,” &c. approved February 28,1871. Brock vs. Gale.........-. 528 


CONSIDERATION FOR A CONTRACT, CONFEDERATE 
NOTES— 

That the consideration for a contract was Confederate notes 
does not render the contract illegal. Such notes had an actual 
value, were a good and legal consideration for an ordinary com- 
mercial contract, and in the absence of any actual intent or purpose 
to aid the persons resisting the authority of the United States, the 
contract should be enforced by the courts to the extent of its just 
obligation. 

A plea setting up a tender of Confederate notes during the war 
is available for no purpose. 

When a tender is pleaded in bar of the action, the want of a pro- 
jertin curia of the money tendered is fatal. Forcheimer vs. Holly, 239 

Where the consideration of a note is Confederate notes, and it 
was made during the war, the measure of damages is the value of 
the notes at the time of the formation of the contract, and not when 
the note falls due. If the parties at the time fixed their value, that 
should control. The several decisions upon this subject reviewed 
and construed. Barclay vs. Russ..............seeeceseceeeucees 373 


CONSIDERATION FOR THE PAYMENT OF LANDS— 


If, on an agreement to sell lands, the consideration is paid, and 
the owner consents that the buyer may enter and hold the land as 
his own, such entry and possession cannot be deemed subordinate 
to the title of the seller, but is adverse, and a disseisin. 

Where one agrees to buy and another to sell land, and the con- 
sideration is not paid, and the party contracting to buy enters into 
possession, inasmuch as the fair interence is that the entry and pos- 
session are in subordination to the title of the seller until the stipu- 
lated payment is made, such entry and possession are not adverse; 
and until payment, or until the party in possession repudiates 
the seller’s title and asserts his own, with knowledge of such asser- 
tion brought home to the seller, the statute of limitations does not 
begin torun. Hart vs. Bostwick and wife...................... 163 

CONSIDERATION, CONFEDERATE MONEY. See title Consti- 
tutional Law. 
COSTS IN EQUITY SUITS. SECTION 254 EXPLAINED— 

A “difficult and extraordinary case,” within the meaning of 
Sec, 254 of the Code, to authorize a further allowance of costs, must 
be a case beset by more than the ordinary difficulties of litigation 
and necessarily justifying or requiring more than ordinary ex pendi- 
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tures of money and labor. Before making an order for a further 
allowance, the court should determine judicially upon facts presen- 
ted that the case is “ difficult and extraordinary,” and this being. 
determined, it is within the discretion of the court to make the 
further allowance or not. The amount allowed should not exceed 
a sum, to be ascertained upon facts appearing on the application, 
to be necessary to indemnify the prevailing party for his expenses 
in the action, and cannot exceed five per cent. upon the amount of 
the recovery or claim or subject matter involved. 

An order maklng a furtiner allowance in the nature of costs to: 
the prevailing party may be reviewed upon appeal from the judg- 
ment entered therefor, for the purpose of ascertaining whether 
the case is one in which such allowance may lawfully be made,,. 
and whether the sum allowed is within that authorized by 
law ; but the Supreme Court will not interfere with the exercise of 
discretion in making the order for such allowance, or as to the 
amount allowed, unless it exceeds the amount authorized by law. 
BEOSS OR, BOWER GHG Wie cc cc cc ccescccccscoccconeocesee ovess 


CONSTITUTIONAL LAW— 








The Constitution of this State provides that certain officers 
“may be removed from office upon the recommendation of the 
Governor and consent of the Senate.” This power being without 
limitation, the judicial department of the government cannot create 
limitations upon it. Neither notice to the officer, nor the making. 
and proving any charge is essential to its exercise. That an officer: 
may be thus removed is a constitutional incident or limitation upon: 
his right to hold the office, in the same manner as is the limitation. 
of the term to four years, and to be thus deprived of the office with- 
out notice or hearing, is not in conflict with that clause of the Con- 
stitution which provides that no person shall be deprived of his- 
property without due process of law. State, ex rel. Holland vs. 


Dakin taneenacanue javiueia ee ye ee Se ee 220 


That the consideration fora contract was Confederate notes 
does not render the contract illegal. Such notes had an actual 
value, were 8 good and legal consideration for an ordinary com- 
mercial contract, and in the absence of any actual intentor purpose: 
to aid the persons resisting the authority of the United States, the 
contract should be enforced by the courts to the extent ofits just 
obligation. 

The Constitution of this State provides that “all notes given in 
consideration of treasury notes of the so-called Confederate States 
are hereby declared null and void, and no action shall be main- 
tained thereon in the courts of this State.” This clause impairing 
the obligation of a contract, and being an attempt upon the part of 
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the State to exercise a power which is prohibited by the express 
limitations of the Constitution of the United States, the supreme 
iaw is void. 

The general government being powerless to regulate the course 
of justice and prescribe rules of evidence in the State courts, Con- 
gress cannot constitutionally require that contracts shall be stamped 
as a condition precedent to their being admissible as evidence in the 
State courts. Forcheimer vs. Holly............esseeeecececsees 239 

The Act of December 13, 1861, suspending the Statute of Limi- 
tations, did not have the effect to revive a right of election under 
the Statute of November 7, 1828, which had ceased to exist by ex- 
piration of the time therein limited for its exercise ; nor is an elec- 
tion once made set aside and a right to elect again created by the 
provisions of Section 3, Article XV, of the Constitution of this 
Se ED Wi, Gab akcdiccidecccsincsescneneensesss- ces 331 

The courts will not declare the action of the Legislature uncon- 
stitutional, unless the violation of the Constitution is entirely free 
from doubt. To hold otherwise the courts would be assuming pow- 
ers of legislation, and creating constitutional provisions not before 
existing. 

The second section of Art. XII of the Constitution, providing 
that the Legislature shall provide for raising revenue to defray the 
expenses of the State, and also “ to pay the principal and interest 
of the existing indebtedness of the State,” and the seventh section 
which authorizes the Legislature to provide for the issuing of 
State bonds “ for securing the debt,” do not confine the power of 
the Legislature to the issuing of bonds for such indebtedness only 
as existed at the time the Constitution was adopted, but refer to any 
éndebtedness “ existing” and contemplated by the Legislature at the 
time it may act on the subject. Cheney and wife vs. Jones....... 587 


DAMAGES, HOW ESTIMATED IN DIFFBRENCE BETWEEN 
COIN AND GREENBACKS— 


When a note was made payable in gold coin, and the court per- 
mitted evidence to be given by the plaintiff toshow the value of 
gold coin in “ greenback” currency at the time the note became due, 
and instructed the jury that they might find a verdict forsuch value 
with interest,and the jury found a verdict accordingly: Held, 
That such ruling and instruction was erroneous. The amount due 
in gold coin should be the rule of estimating the damages, and the 
verdict showing such amount due in gold coin should be followed 
by a judgment for such amount payable incoin. Bowen vs. Darby 203 


DAMAGES—See title Measure of Damages. 
DAMAGES— 
Where it plainly appears that the damages awarded by a ver- 
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dict are excessive and not warranted by the proof, or that the find- 
ing as to the amount is contrary to or palpably unsupported by the 
evidence, the verdict should be set aside. Florida Railroad Co. vs. 
GE Ge CII, oo. 05. 66 cn 'c0tnncccccnewdesecdsvcessesssces 


DEMURRER— 

Where there is a demurrer to the pleadings in the record, and not 
disposed of by the Court, and not waived or abandoned by new 
pleadings or otherwise by the party demurring, it is error to submit 
a cause toa jury. Nelson vs. McLaurin.............s0eeeeeeeeee 

DECREE, WHEN REVERSED— 


When, upon the whole case, it appears that a decree is prejudi- 
cial to the interests of both parties, this court may reverse it upon 
grounds other than those upon which a reversal is claimed. Coy 
WR THOU ER, « «orcs cin ckntdssccecesvenpesessscscscetesseveens 


DISTRIBUTION OF DECEDENTS ESTATE— 


W. died intestate May 1, 1863. M. was appointed administrator 
and published notice as required by Act of Nov, 20, 1828, concern- 
ing Wills, &c., Sec. 39. Within two years after such publication, 
claims were presented by creditors to an amount more than suffi- 
cient to absorb the entire estate, which had been converted into 
money, and a partial pro rata dividend made to those claims, The 
plaintiff, as heir, claimed the residue of decedent’s estate in the 
hands of the administrator undistributed, insisting that all credit- 
ors’ claims were barred by the statute of limitations, and January 
18, 1871, brought suit against the administrator to recover such resi- 
due: Held, 

That no statute of limitations was in force from Dec. 13, 1861, to 
the institution of suit. 

That in respect to this fund raised from the sale of intestate’s es- 
tate for the purpose of paying debts, the administrator holds the po- 
sition of trustee for the creditors, whose claims are, or may be law- 
fully established, against whom the statute of limitations, if in force, 
does not run so as to deprive them of a pro rata, distribution of the 
GemB, DMeeemeE WO. BANG icc ccc ccccccccccsccsscccsccescccoses 

DOWER— 

Where the widow is entitled to dower in several tracts of land, 
she may be allotted dower in one tract equal in value to her interest 
in the whole. 

Where such an allotment has been made for several years as to 
one tract, and other lands are subsequently discovered in which the 
widow has a right of dower, the first allotment will not be opened 
at the risk of the widow and against the consent of the executor, in 


122 


45 
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order to have a new allotment under which she is to acquire addi- 
tional interests in the first tract, as to which she has ceased to have 
any further right of dower. 

Under the act providing the method of an assignment of dower, 
the proceeding is special and summary, in which no relief other 
than that specially authorized can be granted. If it is desired to 
call into operation the general powers of a court of equity, the pro- 
reeefiing must be by bill. Milton vs. Milton...................44. 


DOWER—See title Limitation. 


“ENDORSER OF A DRAFT, ACTION AGAINST— 


In an action against the endorser of a draft, he pleaded that “ af- 
‘ter the plaintiff informed defendant of his discharge as endorser on 
‘che draft in said plaintiff’s declaration mentioned, the said defen- 
dant, in consideration of the said discharge, paid and discharged 

ether pretended demands held by the said plaintiff against the 
said defendant, which the said defendant did not consider and _be- 
lieve he was legally bound to pay:” Ondemurrer, Held, That this 
plea does not set up a legal or equitable consideration for a dis- 
charge, but only an alleged reason for paying other claims held by 
plaintiff. Fridenburg vs. Robinson...............0eceecceeecees 


EJECTMENT— 


Where a plaintiff in ejectment claims title by virtue of a sale and 
deed under execution issued upon a judgment recovered by the 
plaintiff against a“ sheriff as ez officio administrator” of a deceased 
debtor, and the defendant in ejectment is a stranger to the judgment, 
it is incumbent upon the plaintiff to prove upon the trial, in addition 
to the execution and deed, the judgment and the fact that the sheriff 
was duly authorized to act as such administrator at the time the 
suit was brought against him Duvis vs. Shuler................. 
BXCEPTION— 

When the return upon an appeal from a judgment rendered upon 
the trial of an issue of law by the court does not disclose an excep- 
tion taken to the rulipg of the court, either before or after judgment, 
the case cannot be reviewed upon appeal, according to the Code of 
Procedure, and the appeal will be dismissed. DuPont vs. Baker. . 

Where the return does not disclose an exception taken during 
the trial or after the judgment, the case cannot be reviewed in this 
Court upon any matter arising upon the trial, and the appeal will 
be dismissed. 

In order to review a judgment after trial without a jury, a|case 
or exceptions must always be made. This case should contain the 
facts found by the Judge and his conclusions of law, stated sepa- 
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rately, the exceptions taken during the trial, and also those taken 
after judgment to his final conclusions of law. 

Where the appellant brings up simply the papers containing the 
pleadings in the case and the judgment of the court, and the return 
contains no evidence of any exception taken at any time, or any 
case or exceptions, or any separate statement of conclusions of law 
found by the Judge, a waiver of a case and exceptions by the ap- 
pellee cannot cure the defect. Bogue vs. McDonald.............- 66 

When a record returned on appeal contains in narrative form what 
purport to be the proceedings of the court on the trial, the instruc- 
tions of the Judge to the jury, a motion for new trial, the order of 
the court denying the motion, exceptions thereto, and exceptions to 
the rulings of the court upon receiving or rejecting testimony em- 
bodied in the statement of the testimony, all in the usual form of a 
ease and exceptions, and all finally signed by the judge, it will be 
presumed that the case was regularly settled and the exceptions 
signed in pursuance of the rules of the court, unless the contrary 


appears by the return. Bowen vs. Darby...........sseeeeeeees 202 
EXCEPTIONS—MUST BE SIGNED BY THE JUDGE—Malley 

‘ TO; SURI Oe WINS 9 6a scccccesicasedessssannanecesiens 200) 
EXCEPTIONS—APPEAL DISMISSED FOR WANT OF EX- 

CEPTIONS—Bowen vs. Darby........cccccscccccccccccccceces 202 


EXCEPTIONS, TO REPORT OF REFEREE— 


For the purpose of reviewing the statement of an account by a 
referee appointed under the Code of Procedure, who was directed to 
take and state an account of partnership transactions, and of the 
partnership property, the debts and credits of the copartnership, 
what real and personal property was purchased with partnership 
funds, and to take testimony and report the same ‘in writing upon 
all the facts and issues in the case, it is not essential, upon an appeal 
from a decree entered in accordance with conclusions drawn by 
the referee in his report, for the purpose of review, that exceptions 
shall have been taken to the report in like manner as exceptions 
may be required to a report of a master in chancery, to whom mat- 

, ters are referred for adjudication. Price and Wife, et al. vs. Hicks, 566 
EQUITY— 

Where a party has a demand, payable under the terms of a con- 
tract out of a particular asset or fund, a Court of Equity will secure 
the fund and direct the payment of the demand. 

§. agreed to give B. one-half of what he, 8., might receive from M. 
if B. would assist him in certain work then being performed by 8. 
for M. The assistance is rendered, 8. dies insolvent, and his claim 
for the service rendered M. by himself and B. is reduced to judg- 
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ment: J/eld, That B. is entitled to the benefit of the judgment lien, 
and to payment of one-half of the sum realized from the judgment. 
Re vcdinccodecbsnddestdeedaatandsecdpenbenaces 

The loss of a large portion of the estate through the emancipation 
of the slaves four years after the provisions of the Will had been ac- 
cepted, and the consequent insolvency of the estate, does not pre- 
sent a case in which, either before or since the statute, a Court of 
Equity would set aside the election and award dower. Stephens 


a a i dia ‘ 


That in respect to this fund raised from the sale of intestate’s es- 
tate for the purpose of paying debts, the administrator holds the po- 
sition of trustee for the creditors, whose claims are, or may be law- 
fully established, against whom the statute of limitations, if in force, 
does not run so as to deprive them of a pro rata distribution of the 


Se OUR MI os ncccckcncndesccsececsesessccevsees 


A suit in equity cannot be maintained for the purpose of enjoin- 
ing the levy and sale of personal property under an execution, and 
for the recovery of damages for the detention, on the ground that 
the property is exempt from such levy. Ample redress may be had 
Rs Be Ge Boi. nndc.0css ceoccsccedsnensscsecacessset 

Under the act providing the method of an assignment of dower, 
the proceeding is special and summary, in which no relief other 
than that specially authorized can be granted. If it is desired to 
call into operation the general powers of a court of equity, the pro- 


ceeding must be by bill. Milton vs. Milton...................... ‘ 


When a chattel is of peculiar value and character, and the loss of 
it cannot be fully compensated in damages, equity will interfere 
and grant full relief by requiring a specific delivery. McCollom ys. 
PD 06:000.009000009005600806004s05e0dnesonnssesdedcseeceess 

EQUITY—SEE TITLE TRUST FUNDS— 


In the absence of special equities, the County and Circuit Courts 
have concurrent jurisdiction in the matter of the settlement of ad- 
ministrations. Where there has been a suggestion of insolvency 
under the statute in the County Court, and creditors have filed 
their claims, the Circuit Court should not take jurisdiction at the 
suit of such creditors, in the absence of circumstances calling for the 
exercise of its chancery powers, as distinct from probate or surrogate 
powers, or unless for some special reason it is made to appear that 
the County Court cannot administer adequate and complete relief 
between the parties. The constitutional grant of surrogate and 

probate jurisdiction to the County Court considered and defined. 

Where the jurisdiction of a Court of Equity attaches to such 
matter for one purpose, it may retain the case for all purposes and 
make final settlement of the estate. Ritch & Co. vs. Bellamy...... 
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EXEMPTIONS— 


Judgment was recovered in 1868 against A., before the adoption 
of the present Constitution and exemption laws, and after this Con- 
stitution took effect an execution was issued upon the judgment 
and personal property levied upon of the value of $680, which was 
claimed by A. as exempt and released from levy. Afterwards the 
same property was again levied upon and A. died. The widow and 
heirs now claim the exemption: eld, 

That the exemption cannot be allowed under the Constitution of 
1868 to a greater amount than was allowed by the law of 1866 in 
force when the judgment was obtained. 

That although the right of the heirs to claim an exemption after 
the death of the debtor was not expressly recognized by the law of 
1866, yet it may be allowed under the Constitution of 1868, no 
right to subject the property so exempted having existed prior to 
the adoption of the Constitution of 1868, and therefore no right of 
the creditor being impaired by extending the exemption to the 
heirs. Alexander, ef al., vs. Kilpatrick. ......ccccccccscccccccece 


KVIDENCE— 


An order of the Judge of the County Court, dated March 12th, 
1828, revoking letters and removing one from the office of adminis- 
trator “ for maladministration practiced by the administrator,” was 
offered in evidence and objected to on the ground that the revoca- 
tion was made for causes other than those provided by statute: 
Held, That;as the order was duly entered of record and not reversed 
or set aside, it was operative, although granted irregularly or upon 
insufficient grounds, and was properly received in evidence for the 
purpose of showing such revocation and removal]. Hart vs. Bost- 
Wee OE WER. 00.00 ccccccesesessvccoccsssesossesconcvesssecess 

FORCIBLE ENTRY AND DETAINER— 

The “act concerning Forcible Entry and Detainer” was not re- 
pealed by the Code of Procedure; the proceedings regulated by that 
act are “ special proceedings” within the meaning of the Code. Ro- 
Pieters We. TPB occ ce ceccccccccecccccvecessessosccccoseseees 

FREIGHT ON BOARD A SHIP— 

The owner has an insurable interest to the full amount of the 
freight, notwithstanding an advance to be charged aguinst it. Schultz 
va. The Pacific Insurance Co,.......cccccccccccccccvccvccccsees 


GOLD COIN AND GREENBACKS— 


When a note was made payable in gold coin, and the court per- 
mitted evidence to be given by the plaintiffto show the value of 
gold coin in “ greenback” currency at the time the note became 
due, and instructed the jury that they might find a verdict 
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for such value with interest, and the jury found a verdict accord- 
ingly: Held, That such ruling and instruction was erroneous. The 
amount due in gold coin should be the rule of estimating the dama- 
ges, and the verdict showing such amount due in gold coin should 
de followed by a judgment for such amount payable in coin. Bow- 


It cannot be alleged for error that the court struck out or refused 
to strike out a plea alleging only facts which may be given in evi- 
dence under the general issue. Davis vs. Shuler................. 438 
GRAND JURORS—POWER OF THE COURT TO ISSUE A 
VENIRE— 

Where there is a pone of grand jurors, the court, upon issu- 
ing a venire, may restrict the sheriff i in his selection to persons drawn 
from the list furnished by the county commissioners under sections 
3 and 3 of Chap. 1628, Laws of Florida, and the required number 
of persons may be drawn from such list by the county judge, the 
elerk of the Circuit Court and tbe sheriff. The statute does not pro- 
bibit such course nor does it direct a different method, and this 
course is in entire harmony with the spirit and the general inten- 
tion of the Legislature. Dukes vs. State of Florida.............. 499 
MOMICIDE—See title Murder. 

INDICTMENT—WHAT SUFFICIENT— 

It is not essential that an indictment should commence with the 
words, “ The Grand Jurors of the State of Florida.” It is sufficient 
if it commences with the words the “jurors” of the State of Flo- 
rida, where the other entries in the record show that it was found 
by a grand jury. State of Florida vs. Pearce...............ss00- 153 
SNFANTS INTEREST IN ESTATES, HOW DISPOSED OF— 

An order for the sale of the interests of infants in real estate is 
inoperative, and the deed thereunder is void, unless the provisions 
of the law have been complied with, so as to give the court or judge 
jurisdiction of the proceedings under which the order is made. Coy 
ee SUE cadcusscce dis dda dauseassecesnabadibentammanion 544 
tNJUNCTION—See title Pleadings. 

IMPLIED UNDERTAKING TO MAKE A GOOD TITLE TO 
LANDS— 

In every contract for the sale of lands, whatever may be the lan- 
guage in which it is couched, there is an implied undertaking to 
make a good title, unless such an obligation is expressly excluded 
dy the terms of the agreement. 

An offer to make a quit claim deed, which conveys only vendor's 
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interest, is not a compliance with an agreement to make title ina 
case where the chain of title upon the public records is defective 
and broken. 

Where the judgment of the court below is based upon the find- 
ings of a referee, an appeal brings these findings to this court for re- 
view. They are to be treated here as the verdict of a jury, and un- 
less they are against the evidence, this court wiil not interfere. 
Where there are conflicts, the credibility of the witnesses will be 
left to the referee. Holland vs. Holmes...........+sssseeeeeeees 


{INSTRUCTIONS TO JURIES— 


If a Circuit Judge neglects to comply with the provisions of the 
act of the Legislature approved January 3d, 1848, relating to instruc- 
tions to juries and the signing and sealing of his charge, and the in- 
structions given or refused, and exception be taken before the Cir- 
cuit Court to such omission, upon a motion for a new trial, such 
neglect will be deemed error, and the judgment reversed. Friden- 
DONE UR. BIORIREOR so 0 ccc cscccccccscccccescscses ccc: soapegienses 


INSURANCE ON VESSELS— 
Schultz vs. The Pacific Insurance Company..........+.e+eee+ 
JUDGE—THE SIGNATURE OF IN STATEMENT OF A CASE 
IN THIS COURT— 

The only thing which gives verity to the correction and settle- 
ment of a case in this court, is the signature of the Judge. The 
want of this is a fatal defect. Schultz vs. The Pacific Insurance 
GRMN 6 cc dccccccccsecsacce. coscecsccccseduaqeesessesqeseds 

JURY— 

It is the function of a jury to compare and weigh the character 
and credit of witnesses whose testimony is complicated and contra- 
dictory. Schultz vs. The Pacific Insurance Company............ 


JUROR—REGISTERED BY ONE NAME AND SUMMONED 
BY ANOTHER— 


A person who caused himself to be registered as Robert Daniels 
is known and called Robert Stevens. He is selected, summoned 
and sworn as a juror under the name of Robert Stevens: Held, 

That this difference in the name by which the party was registered 
and the name under which he was summoned and sworn, is not 
sufficient cause to set aside the verdict, where it appears that he 
was the identical person registered and the person as to whom the 
County Commissioners exercised their discretion in selecting jurors 
for the term. The issues being tried by a person possessing all the 
legal qualifications to try such issues, neither party can object to 
this difference in the name. Shaw vs. Newman..............+.: 
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JUDGMENT—TO BE SIGNED BY THE JUDGE— 


For the purpose of review upon appeal from a judgment, the 
record must contain exceptions signed by the judge who presided 
at the trial, and the appellate court will dismiss an appeal unless 
the exceptions were duly signed. A case merely stated and signed 
by counsel will not be examined. This has been repeatedly held 
by this court before and since the adoption of the Code. The law 
does not authorize this court to reverse a judgment upon the mere 
statement of counsel Malley vs. Ingersoll & Watlington......... 


JUDGMENT, WHEN OPENED— 


The entry of a judgment against a party who had appeared with- 
out giving the eight days notice required by paragraph 2 of section 
194 of the Code, and without proof that no answer had been re- 
ceived, is irregular. This irregularity and the peculiar circumstan- 
ces of this case justified the court in opening the judgment entered 
herein. 

It is improper to unite an action for specific performance against 
one party, and an action of ejectment against another, in the same 
suit. Where making a person a party defendant to a complaint 
seeking a specific performance has this effect, a motion to be made a 
party defendant should be denied. 

The general rule is, that new parties defendant should not be 
brought in against the will of the plaintiff, unless the presence of 
such new parties is necessary to the determination of the action. 
. Toa complaint for the specific performance of a contract, the par- 
ties to the contract are generally the only proper parties. Fagan 
VO. BATMOB. co ccccccccccces ENE RO Ae OT peecnseceese 


JUDGMENT, WHEN REVIEWED— 


In order to review a judgment after trial without a jury, a case 
or exceptions must always be made. This case should contain the 
facts found by the Judge and his conclusions of law, stated separate- 
ly, the exceptions taken during the trial, and also those taken after 
judgment to his final conclusions of law. Bogue vs. McDonald... 


JUDGMENT IN CRIMINAL CASE— 


The record of a judgment in a criminal case contains this entry, 
showing the swearing of the petit jury: “ Thereupon came a jury, 
to-wit, (naming twelve persons) who being elected, tried, and 
sworn the truth to speak upon the issue joined.” Following the 
indictment and plea is also this entry: “The jury was duly im- 
panneled and sworn to try the issue.” Held, That this is sufficient 
to show that the jury were properly sworn in accordance with the 
statute to “ well and truly try the issue between the State of Florida 
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and the defendant, according to theevidence.” State of Florida ys. 
FUNNIER oo oc cc ccccecceccgs copenscseesconsnsqcosescoonsonceses cme 


JUDGMENT—WHEN TO BE ENTERED UNDER THE CODE— 


Section 194 of the Code of Procedure, which provides that “ in 
any action arising on contract, for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the sum- 
mons and complaint on one or more of the defendants, or of the 
summons according to the provisions of Section 81, and that no an- 
3wer has been received; the clerk shall thereupon enter judgment 
for the amount mentioned in the summons against the defendant or 
defendants, or against one or more of several defendants, in the case 
provided for in Section 87,” is not unconstitutional. Gamble vs. J. 
Fs Ba SOOT, 6. 000 n0cnsecsnsdicrecerncenesenecescsteusaeees 


LIEN, UNDER LEVY OF ATTACHMENT— 
SN EGE. WO. TOME OE boo ccc ccccscccccccccccccsssenes 
LIMITATIONS— 


In an action to recover the possession of real estate, the defendants 
answered that the action was not instituted within seven years 
next after the cause of action accrued, excluding the period of time 
between the 10th day of January, 1861, and the 25th day of Octo- 
ber, 1865. The third section of an act providing for the stay of exe- 
cutions, approved December 13, 1861, enacted that “ the statutes of 
limitation now in force in this State in relation to civi! actions of 
every description, be and the same are hereby suspended, and shall 
have no operation or effect so long as this act may continue in force 
and unrepealed :” Held, That the plea was bad for the reason that 
this law suspending the statutes of limitation was in force and un- 
repealed, and that there has not been any law in operation limiting 
the time for commencing civil actions since the date of its passage. 

Prior to January 8, 1848, the statute limited the time for com- 
mencing an action for the recovery of the possession of lands to 
twenty years from the accruing of the cause ofaction. At that date, 
the time for commencing the action was changed by law to seven 
years; Provided, The act should not operate retrospectively, but 
from its approval ; that the fornier statute should control until the 
expiration of seven years from such approval, and not afterwards. 
The plaintiffs requested the judge to charge the jury that if they 
should find “ that the deed under which defendant claims color of 
title bears date prior to the 8th day of January, 1848, the defendants 
must prove an adverse possession of twenty years in order to consti- 
tute a bar under the statute.” The court refused the instruction 
and charged that the statutory period wasseven years: Held, That 
the judge ruled correctly in refusing the instruction. If the 
period of twenty years of adverse possession elapsed before the expi- 
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ration of seven years from the 8th of January, 1848, the action was 
barred under the former statute ; otherwise, it was barred upon the 
expiration of seven years after that date. That inchoate rights, de- 
pending for their existence upon the statute itself, are subject to be 
abridged or modified by law, and a statute of limitation may be 
changed with reference to existing rights, provided a reasonable 
time is given, after the change and before it would operate as a bar, 
to exercise the right or to commence suit. Hart vs. Bostwick and 


itdtekhtiratsndetas sie bendbdeddebenndentdedainaasansiaans 162 


Under the statute of November 7, 1828, (Thom. Dig. 184,) where 
express provision is made for the widow in the last Will and Testa- 
ment of the late husband, she is required to dissent thereto within 
twelve months from the probate of the Will in order to an assign- 
ment of dower. At common law no time within which an election 
should be made was prescribed. The effect of this statute is to fix 
the period during which she may elect. If that time expires, the 
provision made in the Will becomes obligatory upon her and her 
right of election is lost. 

The loss of a large portion of the estate through the emancipation 
of the slaves four years after the provisions of the Will had been ac- 
cepted, and the consequent insolvency of the estate, does not present 
a case in which, either before or since the Statute, a Court of Equity 
would set aside the election and award dower. 

The Act of December 13, 1861, suspending the Statute of Limita- 
tions, did not have the effect to revive a right of election under the 
Btatute of November 7, 1828, which had ceased to exist by expira- 
tion of the time therein limited for its exercise; nor is an election 
once made set aside and a right to elect again created by the pro- 
visions of Section 3, Article XV, of the Constitution of this State. 
Stephens, ef al., vs. Gibbes.........ccccccccccccccccccceccsescess 

W. died intestate May 1, 1862. M. was appointed administrator 
and published notice as required by Act of Nov. 20, 1828, concern- 
ing Wills, &c., Sec. 39. Within two years: er such. publication, 
claims were presented by creditors to an amount more than sufficient 
to absorb the entire estate, which had been converted into money, 
and a partial pro rata dividend made to those claims. The plain- 
tiff, as heir, claimed the residue of decedent’s estate in hands of the 
administrator undistributed, insisting that all creditors’ claims were 
barred by the statute of limitations, and January 18, 1871, brought 
suit against the administrator to recover such residue. Held: 

That no statute of limitations was in force from Dec. 13, 1861, to 
the institution of suit. McDonald vs. Bogue...................+. 

Under the first and tenth sections of the act of February 27, 1872, 
the Legislature prescribed a limitation to an action upon a promia- 
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sory note of five years from the date of the accrual of the action. 
Under the 19th sections, “ all actions not heretofore barred by statute” 
were excepted from the operation of the limitation until six monthe 
after its approval. The words “not heretofore barred by statute” 
con strued. The effect of the enactment was to fix a limitation of 
six months in such cases. 

Where a statute of limitations prescribes the time within which « 
a suit shall be brought, and a part of the time has elapsed, effect 
may be given to the act, and the time yet to run being a reasonable 
part of the whole time, will be considered the limitation in the mind 
of the Legislature in such cases. Under the circumstances of this 
case, six months held tobe a reasonable time. Spencer vs. McBride, 

MANSLAUGHTER—See title Murder. 


MARRIED WOMEN—EXAMINATION OF IN CONVEYING 
REAL ESTATE— 


The private examination of a married woman required by the acts 
of February 4, 1835, and March 6, 1845, for the conveyance of her 
real estate, is properly taken by the clerk. Flemingand Daniel vs. 
Baas B. TIE GRE BE co cccccccccccccssccccosccccsscecseecens 


MEASURE OF DAMAGES— 


In an action for the conversion of ordinary merchantable proper- 
ty, the measure of damages is the value of the property at the time 
of the unlawful conversion, with interest to the time of the verdict. 
Moody v0. Oamlic. ......ccccccccccccccccccseccccccccscccoeccesve 

MORTGAGES— 

The act of November 25th, 1828, (Thompson’s Digest, 183,) declar- 
ing mortgages upon personal property not “effectual or valid te 
any purpose whatever,” unless recorded in the records of the coun- 
ty where the property is at the time of the execution of the mort- 
gage, &c., is not applicable to mortgages upon vessels owned within 
the United States; such mortgages and the record thereof are to be 
considered with reference to legislation by the Congress of the Uni- 
ted States within the powers of Congress respecting the “ regulation 
of commerce.” Cunningham vs. Tucker, ¢f al........0++eeeee0es 

Where a mortgage for purchase money is sought to be foreclosed, 
and the deed of the premises contained covenants, the mortgagor 
may resist the foreclosure by a recoupment or offset of damages for 
a breach of the covenants, to the extent of the damages sustained, 
for a failure or partial failure of title, or any other matter embraced 
in the covenants. 

Where a mortgage was executed and delivered to a third person, 
to be held by him until certain essential conditions were complied 
with by the complainant, for whose benefit the mortgage was exe- 
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cuted, a decree of fureclosure should not be made until the condi- 
tions are complied with. Coy vs. Downie....................05. 


MUNICIPAL CORPORATION—ITS RIGHTS AND FRAN- 
CHISES— 


The right to be a municipal corporation is a franchise which the 
State may grant or withhold at its pleasure. The right to file an 
information in the nature of a quo warranto, or to institute a civil 
action to arrest a usurpation of such a franchise, does not belong to 
the individual citizen. The right to institute such proceedings 
against an existing de facto municipal corporation is in the State, 
and the institution of the action is a matter in the discretion of the 


Attorney General. Robinson, ef a/., vs. Jones...-............... % 5 


MURDER, CHARGE OF THE COURT— 


The Court charged the jury that “ the killing being proved, though 
nothing else be shown, the offence is murder, the burthen of extenu 
ation being thrownon the accused:” Held, That this is erro 
neous. Under the laws of this State, (1868,) it is for the jury to de- 
termine from all the circumstances of the case, whether the offence 
is murder in the first, second or third degrees, or manslaughter, or 
justifiable or excusable homicide. The presumption that the offence 
is murder, manslaughter, or justifiable or excusable homicide, is a 
presumption of fact to be found by the jury, and not a presumption 
of law to be drawn by the Court. Such a charge is not “ exclu- 
sively on points of law,” as is required by ourstatutes. The opinion 
of the Court in Gladden vs. The State, and Dixon vs. The State, 13 
Fla. Rep., commented upon. 

Where, under an indictment for murder, the Court charged the 
jury that “ if you find the prisoner guilty, it is for you to say from 
the evidence whether he is guilty of murder in the first, second er 
third degree ; if you find from the evidence he is not guilty in either 
degree, you will return a verdict of not guilty,” this is held to be er- 
ror, a8 it precluded the jury from finding a verdict fur manslaughter, 
and as they did not find him guiltless, they were forced to find him 
guilty of murder. Dukes vs. State of Florida... ................ 


NEW NOTE IN PAYMENT OF AN ANTECEDENT DEBT— 


Giving a note for an antecedent debt is nota payment of it, unless 
the note be received under an express agreement, or under circum- 
stances from which an agreement may be fairly implied to treat it 
as a payment, or unless payment in fact result from it. 

An agreement by a debtor and creditor that the creditor will, at 
a future day, accept new notes and securities in lieu of those held, 
giving additional time of payment of the indebtedness, cannot be 
enforced unless some valid consideration be received by, or benefit 
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or advantage has accrued thereby, to the creditor. May & Sloan ys. 
CONE 5.55.64 cnet sini sedans anveaenbenesesesstudpaeesoubedaawas 


NEW PARTIES—Scee Fagan vs. Barnes.............ce.seeeeeee 
NEW TRIAL— 


A new trial should not be granted as against the weight of evi- 
dence, unless the preponderance is such as to warrant the opinion 
that the verdict was produced by improper influences; and particu- 
larly where two juries have rendered the same verdict upon the 
same state of facts. Wilson vs. Dibble. .............0 ccs eeeeeees 

If a Circuit Judge neglects to comply with the provisions of the 
act of the Legislature approved January 3d, 1848, relating to in- 
structions to juries and the signing and sealing of his charge, and 
the instructions given or refused, and exception be taken before the 
Circuit Court to such omission, upon a motion for a new trial, such 
neglect will be deemed errror, and the judgment reversed. Friden- 
SSR WE, FR a6 dn cennnexesnsasscebndsansnndeatesnesar anes 

The Court trying the cause should be accorded a liberal discre- 
tion in granting or refusing a new trial. Moses vs. Gilchrist and 


IN cs niin teed achicha ee eeu £daded bapa eed eae ad é 


PARTIES— 

To a complaint for the specific performance of a contract, the par- 
ties to the contract are generally the only proper parties. Fagan 
WA FR oo s exindinsedecdscinesedovssscedpnseinteassaesd bac 

Where the subject of an action is real or personal property, and 
the plaintiff seeks to set aside fraudulent judicial proceedings in ref- 
erence thereto, he should make all persons parties who were actors 
in such proceedings, and who claim a present interest in the specific 
property. Such a complaint is not liable to thejobjection that there 
is an improper joinder of several causes of action against different 
persons. It sets up one cause of action against all of them. Howse 
Wi I io i 55d pn caent cece teacisetscspedenseed jeeweasenss 


PARTNERS AND PARTNERSHIP RIGHTS— 


F., a free white man, and H., a slave, in 1863 carried on business 
as partners, the slave’s master being paid an agreed sum for his hire, 
and real and personal property were purchased with the profits of 
the partnership business; and after H. became free, the partnership 
business was renewed upon terms which recognized H.’s rights as 
a partner while he was a slave; Held, that the rights of H. in the 
partnership business, and in real and personal property so acquired 
during servitude, must be recognized to the same extent as though 
he had been free. 

Where land is purchased by partners with partnership funds for 
partnership use and convenience, and conveyed to them in such 
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manner as to make them tenants in common, it will be treated and 
considered in equity as vesting in them in their partnership capac- 
ity, and to be applied to partnership purposes, for the satisfaction of 
the partnership creditors and of the claims of the individual copart- 
ners as between themselves in the settlement of the copartnership 
fairs, as against dower and the claims of heirs-at-law. 

Where land is purchased by partners with partnership funds, 
but not for the use and convenience of the partnership business, or 
in the legitimate line of their partnership business, they become in- 
vested with the title as tenants in common, and their respective in- 
“erests therein are several. 

Where two partners purchase real estate with joint funds, taking 
the title in the name of the wife of one of them, her title is subject 
to a resulting trust in favor of the individual partners and the rights 
of their creditors. 

When one of two partners dies, the survivor is entitled to the pos- 
session and disposition ofall the partnership property, and in a suit 
»y him instituted for the purpose of closing up the affairs of the co- 
partnership and to recover from the estate of the deceased partner 
any amount due him from the deceased, it will be improper to in- 
elude in a decree in favor of the survivor any amount invested by 
the partners in real or personal property, unless such property had 
been disposed of by the deceased partner, or for his use, in his life- 
time. The fact that the title to land purchased by partners with 
partnership funds was taken in the name of the wife of one of the 
partners, since’ deceased, or that any of the property of the copart- 
ners has been disposed of by the widow, or that she has collected 
money due on partnership accounts, affords no ground for charging 
the estate of the deceased partner at the suit of the survivor. A 
surviving partner cannot charge the estate of the deceased partner 
tor.a share of the earnings of the copartnership which remain in 
open account against their customers, or which were not paid to or 
realized by the deceased in his life time. Price and Wife, e¢ a. vs. 


PLEADING— 
The general rule is, that new parties defendant should not be 


brought in against the will of the plaintiff, unless the presence of 


such new parties is necessary to the determination of the action. 
go eer rere Pe Se ee eee 

A cause of action against the sureties upon the bond of an admin- 
istrator, arising from a breach of the condition of the bond, cannot 
be united in the same complaint with a cause of action against the 
administrator arising from acts of the deceased intestate in fraudu- 
lently disposing of his property. 





This is an improper joinder of 
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several causes of action against different parties in the same com- 
NE SOI WE. Ts nnn te kcatixdnensedetan paeseeeows 

A general appearance by pleading to a complaint or declaration 
confers jurisdiction of the parties, and no defect in the original pro- 
cess, or in the return, or manner of service, can be urged as ground 
tor reversing or setting aside the pleadings, after such appearance. 
Florida Railroad Company vs. Gensler & Silberstein.......... ‘ 

In an action against the endorser of a draft, he pleaded that 3 after 
the plaintiff informed defendant of his discharge as endorser on the 
draft in said plaintiff’s declaration mentioned, the said defendant, 
in consideration of the said discharge, paid and discharged other 
pretended demands held by the said plaintiff against the said defen- 
dant, which the said defendant did not consider and believe he was 
legally bound to pay:” On demurrer, JZeld, That this plea does not 
set up a legal or equitable consideration for a discharge, but only an 
alleged reason for paying other claims held by plaintiff. Fridenberg 
ee eer rer eer Terie oceans caeceennened a ees 

PLEADING—PERSONAL SERVICE UNDER THE CODE 

Section 194 of the Code of Procedure, which provides that ‘in 
any action arising on contract, for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the 
summons and complaint on one or more of the defendants, or of 
the summons according to the provisions of Section 81, and that no 
answer has been received; the clerk shall thereupon enter judgment 
tor the amount mentioned in the summons against the defendant or 
posing or against one or more of several defendants, in the 

~ 
oe ee oe eer Perr Nice Solna ae kta eae 

an defendant, by availing himself of the leave of the court to 
amend answers which have been pronounced insuflicient in law up- 
on demurrer, elects to change his defences, and the sufficiency of 
the original answer as a defence to the action is not brought up for 
review by this court upon an appeal from a final judgment rendered 
for the plaintiff upon the amended answer. 

That the return fails to disclose any issues of fact or law upon the 
amended answer thus filed will not be sufficient cause to reverse the 
judgment where the matters set up in the amended answer are not 
sufficient answers to the complaint, and the judgment will be at- 
ffirmed if there is no error inotherrespects. Forcheimer vs. Holly, 

Orders allowing injunctions and appointing receivers are sub- 
jects of appeal] to the Supreme Court, according to the statutes of 

this State. Cunningham vs. Tucker, cf dl.........eeeeseeseeesees 
The allegations in a complaint or in the accompanying affidavits 
filed upon an application for injunction and receiver should show 








ase provided for in Section 87,” is not unconstitutional. Gamble 
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by direct and positive statements the facts entitling the party to the 
relief prayed and to the exercise of the summary process of the 
court, and not merely upon information and belief unsupported by 
other evidence. The exception to this rule is that a preliminary in- 
junction is sometimes allowed upon allegations founded upon infor- 
mation and belief until, under an order to show cause, a hearing can 
be had and better evidenceadduced. Cunningham vs. Tucker, e¢ a/., 

The statement in the affidavit verifying a complaint of the facts 
relied upon to obtain permanent injunction, must be direct and pos- 
itive, and not merely that “some of the statements are true,” and 
that others are made upon information and belief. 

Plaintiff seeks to restrain the defendant from entering judgment 
upon an awaru made by referees mutally agreed upon. The refer- 
ence contained no stipulation that the award be made a rule 
of court, and no action was pending. The Judge, upon request, ap- 
pointed the referees and directed them to make their report as soon 
as practicable. eld: That neither under the Code, nor under the 
act of 1828, relating to arbitration, was the court authorized to 
render judgment upon the award without suit or without written 
agreement to that effect, and as the appellant, for aught that appears, 
has full opportunity for making his defence at law, the process of in- 
junction will not be granted. Coxetter vs. Huertas.............. 

An answer alleging that defendant has no knowledge or informa- 
tion sufficient to form a belief as to a material fact set up in the com- 
plaint, constitutes an issue under the Code. 

Under a judicial sale of personal property in the possession of a 
defendant in execution,under a contract of purchase, the vendor hay- 
ing retained the title, and the defendant having made partial pay- 
ment, the plaintiff in execution crediting his bid upon the execution 
acquires such interest only as the defendant in execution had. 

Where it appears from defendant's pleadings that the vendee in 
the original contract to sell has done such acts as estop him from 
denying the corporate character of the vendor, then the purchaser 
at such judicial sale is likewise estopped from denying it,and a 
defense putting the corporate character in issue is frivolous. 

Where it appears from the defendant’s pleadings and the written 
contract of purchase on file that the corporate character of the ven- 
dor was admitted by the vendee, and the purchaser at the judica} 
sale in his answer admits negotiations by vendee with vendor asa 
corpuration, and upon a motion to stike cut a defense denying the 
corporate existence as sham, no affidavit is made of the truth of the 
answer, such defense should be stricken out as sham. 

Where there is apparently a meritorious defense pleaded with such 
uncertainty that its precise and full nature is not shown to the 
Court, it should not be stricken out as sham or frivolous. The plain- 
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tiff’s remedy is by motion to require the pleadings to be made defi- 
nite and certain by amendment Sharp Co. vs. Holland.......... 


PLEADING—See title General Issue. 
PROMISSORY NOTE, POSSESSION BY THE PLAINTIFF— 
Case of McNealy vs. Gregory sustained. Brown vs. Bell & 
GE Si ie ARAM ON REE ohiean easiness 
QUO WARRANTO AT THE DISCRETION OF THE ATTOR- 
NEY GENERAL— 


The right to be a municipal corporation is a franchise which the 
State may grant or withhold atits pleasure. The right to file an 
information in the nature of a guo warranto, or to institute a civil 
action to arrest a usurpation of such a franchise, does not belong to 
the individual citizen. The right to institute such proceedings 
against an existing de facto municipal corporation is in the State, 
and the institution of the action is a matter in the discretion of the 
Attorney General. Robinson, ef a/., vs. Jones..........2eseeeeee 


REAL ESTATE—HOW CONVEYED BY MARRIED WOMEN— 
See title M0. ~ °-4 Women 


RECEIVER—SHOULD NOT BE HEARD IN MOTION TO RE- 
STORE PROPERTY OR FUNDS— 


The Defendant, a Railroad Company, moved to vacate an order 
previously made appointing a Receiver. To this the plaintiffs con- 
sented. The receiver objected. The court ordered the receiver 
to restore the railroad, its appurtenances and management to the 
company, but required him still to receive and disburse its earnings. 
Held to be error. The motion should have been granted so far as 
to restore to the owner the possession, management and control 
of the road, including the receipt and disbursement of its future 
earnings. The receiver should not have been heard in opposition to 
this motion. L’Engle vs. F. C. Railroad Company, ¢ al.......... 


REFEREE—POWERS OF— 


The report of the findings of facts by a referee, being in the nature 
of a special verdict, this court will not disturb such findings when 
they are supported by evidence, the referee being the judge of the 
weight of the evidence and the credibility of the witnesses. 

The referee is the judge of the sufficiency of the impeachment of 
@ Witness and the extent to which his credibility may have been im- 
paired, in like manner as he is the judge of the other facts. 

Negligence is a question of fact, also, for the referee to determine 
upon all the evidence in the cause relating thereto, Richardson 
WE, FIR oa ns 6p cdsdacnccacarcusaessssesetiacemigecnesonaws 


REMOVAL FROM OFFICE—See title Constitutional Law. 
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REAL ESTATE—TITLE THERETO AND EVIDENCE THERE- 
OF— ° 

A paper purporting to convey a title of real estate, dated July 24, 
1823, acknowledging payment of purchase money and signed, but 
not sealed, did not convey an estate of inheritance. An act regula- 
lating conveyances, approved August 31, 1822, declared that no es- 
tate of inheritance or treehold for more than two years should be 
conveyed except by writing, sealed and delivered. Hart vs. Bostwick 
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REPLEVIN— 

While a suit in replevin is pending, in which the property in con- 
troversy has been delivered to the plaintiff by the sheriff, in pursu- 
ance of the statute, an action by the defendant against the plaintiff 
in the replevin suit cannot be maintained to recover the value of 
the property. During the pendency of the replevin suit, the proper- 
ty is actually or constructively in the custody of the law ; the reme- 
dy must be had by action against the plaintiff in replevin, or upon 
the bond, after judgment in favor of defendant upon a trial or dis- 
missal of the suit. 

While such replevin suit is pending, the plaintiff, or his repre- 
sentatives, filed a bill in chancery against the defendant, and anoth- 
er for the purpose of annulling the contract of sale, under which the 
defendant in the replevin suit became possessed of the property, and 
to stay proceedings in the replevin suit. This suit in chancery re- 
mained at issue for several years, neither party bringing it to trial 
or hearing, and meantime the plaintiffand complainants died : J/eld, 
That these circumstances afforded no ground for a suit in equity 
by defendant in the replevin suit against the present administrator 
of the plaintiff solely to recover the value of the property, the two 
first mentioned suits being undisposed of. Miller vs. White...... 


RULE—AGAINST SHERIFFS— 

Zinn, et al. vs. Dzialynski, e¢ al.... .......... 
SHIPS—CARE IN THE NAVIGATION OF— 
The questions of seaworthiness and care in the navigation of the 


ship are questions of fact, dependant upon nautical testimony. 
Schultz vs. The Pacific Insurance Co............0.0eeeeeeeeeeees 
SHIPS—RESPONSIBILITY OF MASTERS— 

In determining whether the master designedly cast away and de- 
stroyed his vessel, the jury must be satisfied beyond a reasonable 
doubt that he did so, before they can find against him. The rules of 
evidence are the same in civil and criminal cases. The character 
of the fact to be proved, and not the position of the party, deter- 
mines the degree of proofto be required. Idid..........0seeee0e: 
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SECURITY ON A BILL, WHEN DISCHARGED— 

If, after a bill becomes due, the holder for adequate consideration 
ugrees with the drawee of the bill to give him further time for pay- 
ment without the concurrence of the other parties entitled to sue 
such drawee, they will, in general, be discharged from all liability. 

So, also, if the holder, without such consideration, take fresh securi- 
ty or a new bill, and agree to give time without the concurrence of 
the other parties. Buta mere agreement to delay without consid- 
cration will not bind the holder, and therefore will not discharge 
the other parties. Fridenberg vs. Robinson...............seeee- 130 


SLAVE—CONTRACT RECOGNIZED IN FREEDMAN MADE 
WHEN A SLAVE— 


oe NO BOE Were WE FR voi din ct cin diicinscccnd ele ccce cess 565 
SPECIFIC PERFORMANCE— 


It is improper to unite an action for specific performance against 
one party, and an action of ejectment against another, in the same 
suit. Where making a person a party defendant to a complaint 
seeking a specific performance has this effect, a motion to be made a 
party defendant should be denied. Fagan vs. Barnes............ 58 

STATUTES—CONSTRUCTION OF— 
Statutes upon the same subject matter must be construed together. 
A statute repealing another statute on the same subject, and pre- 
scribing a new rule, is designed to remedy the evils consequent up- 
on the enactment of the statute which it repeals, and when the na- 
ture of the evil to be remedied and the remedy conceived by the 
Legislature are plain, the statute must be so construed as to advance 
the remedy and repress the evil. Spencer vs. McBride............ 405 


STATE BONDS— 


The power of the Legislature of this State over the subject of 
issuing State bonds is limited by the-provisions of the Constitution, 
because it has prescribed the several subjects and occasions for 
and upon which the Legislature may authorize their issue ; and the 
legislative power over the subject of taxation is also limited, be- 
cause the several purposes for which taxes may be levied are in like 
manner prescribed ; the several purposes for which the Legislature 
may cause taxes to be levied being expressly named in the Consti- 
tution, and these purposes being sufficient for defraying the expen- 
ses of conducting the affairs of the government of the State. 

An act of the Legislature authorizing the issuing of bonds to 
meet the future ordinary expenses of the State, and for which no 
indebtedness actually exists at the passage of the act, is not war- 
ranted by the Constitution. 
3onds not lawfully issued, but issued in fact for an indebted- 


























Index to Fourteenth Volume. 











ness existing at the time of their issue, may be assumed and made 
valid by subsequent laws authorizing their issue. Such bonds are 
good from the date of their authorization, if the indebtedness for 
which they were irregularly issued remains unpaid. 

An act of the Legislature authorized the levy of taxes (to pay 
the interest and for a sinking fund of bonds) whenever one-fourth 
of such bonds should be sold. It authorized the issuing of a por- 
tion of the bonds in exchange for and to secure former past due 
bonds, and another portion to be sold forcash: eld, that when- 
ever one-fourth of the bonds were issued in exchange for the other 
bonds contemplated, they Were sold within the import and meaning 
of the act and the tax might be levied. But such tax could not 
be levied for the payment of the interest and sinking fund except 
to the extent that the bonds had been so issued. Cheney and Wife 


SE 5. 5 acide awake ad eatbadmanenad 6 eeaken Oaamces Rake : 
SURETY— 


When the payee or holder of a note by a valid contract with the 
principal debtor agrees to give further time of payment beyond the 
time mentioned in the note, without the consent of the surety upon 
the note, such agreement will release the surety. And where the 
surety signs the note as a joint principal, whether the fact that he is 
a surety be apparent upon the note or not, he may, under the pres- 
ent law of this State, in an action upon the note, show in his de- 
fence the agreement between the principal and the holder, entitling 
him to a discharge. Bowen vs. Darby...............022eeeeeee: 


SURETIES ON ADMINISTRATION BOND. See title Adminis- 


tration Bond. 


TAXES—POWER OF THE LEGISLATURE TO AUTHORIZE 


A LEVY— 


There is no limitation of the power of the State Legislatures as 
to the amount or objects of taxation, unless there be restrictions 
expressed or necessarily implied in the language of the Consti- 
tution on the subject. 

Debts may be created under the authority of law, and the Leg- 
islature may levy taxes to pay them, or provide for issuing bonds 
to secure them and levy taxes to pay the principal and interest 
thereof. Cheney and Wife vs. Jones............ccccceeecceceess 


TAXES, BILL ENJOINING THE COLLECTION OF— 


When a bill is filed for the purpose of enjoining the collection of 


a tax on the ground that a portion of the tax is illegal, the bill must 
show to what extent the tax is illegal in order that the court may 
enjoin the illegal portion. Unless that portion of the tax claimed 
to be illegal be definitely shown by the bill, it can be enjoined only 
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upon a future hearing, at which the court may be able to determine 
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what portion should be enjoined. Thid........ 0. ceeee cece cence 
rRANSFER OF CAUSE FROM ONE CIRCUIT TO ANOTHER— 

An order transferring a cause to another circuit, made by a Judge 
who is disqualitied to try the cause, must specify the county to 
which the cause is sent; merely ordering the transfer to another 
Circuit effects nothing, and the order should show the cause for 
es Th, . Tes We. GD ono occ iccncscuvcscenesscndscetacs 

“RUST FUNDS— 

The Freedman’s Savings and Trust Company, Plaintiff, advanced 
au sum of money upon certain commercial dratts, which were after- 
wards dishonored. The charter of the Savings and Trust Compa- 
ny does not authorize such use of moneys deposited with it, but re- 
quires them to be invested in certain other securities: //e/d, That 
the plaintiff may recover such moneys in an action for money had 
and received, irrespective of the drafts. 

In an action by such corporation to recover money, so advanced, 
the Circuit Court issued an injunction against the defendants, who 
were partners, to restrain them from disposing of or intermeddling 
with their property, and appointed a receiver of the partnership 
effeets, including a saw mill, and directed the receiver to continue 
to operate the mill, on the ground that the money obtained by them 
trom the plaintiff was “ trust funds,” and that such money had been 
employed by them as a capital in the prosecution of their business 
of manufacturing lumber at the mill, and tbat the partners, and 
others interested as their creditors, had consented and verbally agreed 
that plaintiff should be first’ paid out of the earnings of the mill, 
which agreement had been violated by them: Ji/eld, That such 
“trust funds” having been expended by the defendants in the prose- 
cution of their business and net invested in any existing tangible 
property, but so expended that such moneys cannot be traced and 
identified, there is no ground of relief in equity or for the issuing 
of an injunction or the appointment of a receiver; and the violated 
agreement that the debt should be first paid out of the earnings of 
the mill, creates no lien upon the mill, and affords no ground for 
resorting to such remedies. Allen & Farrar vs. Freedman’s Sav- 
ings & Trust Company... s.........cccccccceccccccccesecsoseees 
NDERWRITER— 

The underwriter is not liable to indemnify the insured for losses 
hy the peril insured against, directly incurred through the frands 
or gross misconduct of the insured. 

The insurer can relieve himself by showing that the efficient and 
direct cause of encounte:ing the peril was the failure on the part ot 
the insured toact in good faith toward the insurer, or to exercise 
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ordinary prudence in the management, navigation and care of the 
vessel. Schultz vs. The Pacific Insurance Company.............. 


VERDICT— 


It is within the province and power of the court to set aside a ver- 
dict which does not reach a substantially just conclusion, when 
there is just ground for the belief that the jury acted through preju- 
dice, passion, mistake, or any other cause which should not proper- 
ly control them. 

Where the Judge has declined to disturb the verdict of the jury, 
the presumption is that he exercised his discretion properly. It 
should be a very plain case to justify an appellate court in setting 
aside the concurrent conclusion of both court and jury, on the 
ground that their action was contrary to the evidence, or weight ot 
evidence. 

Where the court velow gave credit to one witness, corroborated 
by another, rather than to two witnesses, who had sworn falsely to 
the incidents of the identical voyage, and to one, whose statements 
bore internal evidence of incorrectness, and refused to set aside the 
verdict of the jury, the csse does does not require this court to set 
aside the action of both court and jury. Schultz vs. The Pacific 
BRNED Gh a ccc ccsecees (ebesnsetecentecue pedeeknehemndenes 


“ERDICT—THE CONCURRENCE OF THE JURY— 


The verdict that “ We the jury find for the plaintiff, and assess 
the damage at six thousand dollars, with interest from the com- 
mencement of this suit at legal rate,” expresses the conclusion of 
the jury with sufficient certainty to justify a judgment thereon. 
SE 6 v0cees aceeinns LILA As DATEL ALERS CeCe R enna ewe an 

After trial and verdict, without exceptions taken, anda refusal of 
new trial by the Court below, this Court will not interfere to dis- 
turb the verdict, if there is any evidence, though slight, to support it, 
and there is no ground to conclude that the jury were influenced 
by other considerations than the evidence. The verdict in the pres- 
ent case seems to be fully supported by the evidence. Moses 


Where the pgoximate cause of a leak, discovered shortly after 
sailing, which resulted in the loss of the shiip, cannot be traced to a 
peril insured against, or to stress of weather, or to some accident 
upon the voyage, a presumption of unseaworthiness, when the ves- 
sel sailed, should be generated in the minds of the jury, and the in- 
surer should be discharged, unless this presumption is overcome by 
the insured. In order to create this presumption the burden of 
proof of these facts lies upon the insured. , 
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V ESSELS—WARRANTY OF SEA WORTHINESS— 
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tisa compliance with the warranty of seaworthiness, if the 
ship is ina suitable condition to carry the cargo put on board, 
or intended to be put on board. 

A necessary jettison, shortly after sailing with a proper load, with- 
out encountering a peril insured against, isa fact tending to generate 
« presumption of unseaworthiness. The burden is upon the defen- 
dant to prove that no peril was encountered, and the necessity of 
the jettison. Schultz vs. The Pacific Insurance Co............... 

WARRANTY [IMPLIED— 

The implied warranty of seaworthiness requires from the insured 
such a degree of care in the selection of his officers and crew as is 
necessary to obtain competent persons, and the principle extends 


to many other matters embraced in the contract. The burden of 


proofis here upon the underwriter. The presumption is with the 
icone eer WOOCE GE WOON. BOI 6 oe in < a cic cscs en on 0scacunes wees 
WARRANTY NOT NECESSARY TO BE COMMUNICATED— 
The insured is not obliged to communicate any fact, as to which 
there is a warranty, express or implied, unless information upon the 
subject is particularly called for in the first instance. Jbid........ 
WIPNESS—CREDIBILITY OF— 
Where the question is purely as to the credibility of one of two 
witnesses, the verdict of the jury should not be set aside. Shaw vs. 
Newman 
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